
Home and Community-Based 
Services (HCBS) Settings Rule
Montana’s Corrective Action Plan (CAP)



Summary

• HCBS Settings Rule requirements
• General requirements
• Additional requirements for provider-owned or controlled settings
• Heightened Scrutiny settings

• Montana’s activities in coming into compliance with the rule and ongoing 
monitoring

• Montana Corrective Action Plan (CAP) with CMS
• Centers for Medicare and Medicaid Services (CMS) on-site visit takeaways
• Google platform for entering and documenting Provider Self-Assessments 

(PSA)



HCBS Settings Rule
42 Code of Federal Regulations (CFR) §441.301(c) 

• The rule establishes that individuals receiving HCBS with programs under  the 
1915 (c),1915(i) and 1915 (k) Medicaid authorities have full access to benefits of 
community living and the opportunity to receive services in the most integrated 
setting.
• 0208 Waiver
• Severe Disabling Mental Illness (SDMI) Waiver
• Big Sky Waiver (BSW)
• Community First Choice (CFC)

• Applies to any setting, residential or non-residential, where HCBS is delivered



• Is integrated in and supports access to the greater community
• Provides opportunities to seek employment and work in competitive, 

integrated settings, engage in community life, and control personal 
resources

• Is selected by the individual from among setting options, including non-
disability specific settings and an option for a private unit in a residential 
setting
• Person-centered service plans document options based on the 

individual’s needs and preferences

HCBS Settings Rule
General Requirements



• Ensures the individual receives services in the community to the same 
degree of access as individuals not receiving Medicaid HCBS

• Ensures an individual’s rights of privacy, dignity, respect, and freedom 
from coercion and restraint

• Optimizes individual initiative autonomy, and independence in making life 
choices

• Facilitates individual choice regarding services and supports, and who 
provides them

HCBS Settings Rule
General Requirements



• Each individual has privacy in their sleeping or living unit: 

• Units have entrance doors lockable by the individual, with only 
appropriate staff having keys to doors. 

• Individuals sharing units have a choice of roommates in that setting. 
• Individuals have the freedom to furnish and decorate their sleeping or 

living units within the lease or other agreement.

HCBS Settings Rule § 441.301(c)(4)(vi)(A) through (D)
Additional Requirements for Provider-Owned or Controlled Settings



• Individuals have the freedom and support to control their own 
schedules and activities and have access to food at any time. 

• Individuals are able to have visitors of their choosing at any time. 
• The setting is physically accessible to the individual.

HCBS Settings Rule § 441.301(c)(4)(vi)(A) through (D)
Additional Requirements for Provider-Owned or Controlled Settings



• Any modification of the additional conditions must be supported by a specific 
assessed need and justified in the person-centered service plan. The following 
requirements must be documented in the person-centered service plan: 
• Identify a specific and individualized assessed need.
• Document the positive interventions and supports used prior to any 

modifications to the person-centered service plan.
• Document less intrusive methods of meeting the need that have been tried 

but did not work.
• Include a clear description of the condition that is directly proportionate to 

the specific assessed need.

HCBS Settings Rule § 441.301(c)(4)(vi)(A) through (D)
Additional Requirements for Provider-Owned or Controlled Settings



• Any modification of the additional conditions must be supported by a specific 
assessed need and justified in the person-centered service plan. The following 
requirements must be documented in the person-centered service plan: 

• Include regular collection and review of data to measure the ongoing 
effectiveness of the modification.

• Include established time limits for periodic reviews to determine if the 
modification is still necessary or can be terminated.

• Include the informed consent of the individual.
• Include an assurance that interventions and supports will cause no harm to 

the individual.

HCBS Settings Rule § 441.301(c)(4)(vi)(A) through (D)
Additional Requirements for Provider-Owned or Controlled Settings



• Health and Safety Modification Form:

• Required documentation in the member's plan of care by the HCBS 
Settings Rule for the Additional conditions under § 
441.301(c)(4)(vi)(A) through (D) as described in the previous slides

• Used to assess and address modifications to the settings regulation 
specific to an individual member

• Adopted and available to all Montana Medicaid HCBS programs

HCBS Settings Rule § 441.301(c)(4)(vi)(A) through (D)
Additional Requirements for Provider-Owned or Controlled Settings



HCBS Settings Rule
Heightened Scrutiny

• Settings that are institutional or isolating in nature are not considered 
home and community-based:
• Any setting that is located in a building that is also a publicly or 

privately operated facility that provides inpatient institutional 
treatment, or in a building on the grounds of, or immediately adjacent 
to, a public institution

• Any setting that has the effect of isolating individuals receiving 
Medicaid HCBS from the broader community of individuals not 
receiving Medicaid HCBS



HCBS Settings Rule
Presumed Heightened Scrutiny

• CMS presumes the following settings to have institutional qualities and 
require a Heightened Scrutiny Review:
• The setting is located in or attached to a building that is also a 

nursing home/facility or hospital.
• The setting is located in a building on the grounds of, or immediately 

adjacent to, a public institution. 
• The definition of public institution is a government 

owned/operated facility.



HCBS Settings Rule
Potential Heightened Scrutiny

• The following are potentially Heightened Scrutiny settings:

• The setting or dwelling is in a gated/secured ‘community’.
• The provider owns or operates multiple settings located on the same 

street/block (excluding duplexes and multiplexes unless there is more than 
one on the same street).

• Members who receive services in the setting are exclusively for people with 
disabilities.

• A residential setting that also offers onsite day services.
• Members are required to receive medical, behavioral or therapy services on-

site.



HCBS Settings Rule
Heightened Scrutiny

• If Montana deems a Heightened Scrutiny setting can overcome the 
institutional qualities or the effect of isolating, then a Heightened 
Scrutiny evidentiary packet is put together:

• In-depth validation visit with documentation
• Public comment
• Submit packet to CMS for final approval



Compliance Activities

• 2015: Providers completed Provider Self-Assessments (PSA) for each of their 
settings.

• December 2016: Montana received initial approval of the Statewide Transition 
Plan (STP) by CMS.

• 2016-2017: Remediation plans were requested based on PSA responses.

• 2016-2019: Independent evaluator with Quality Assurance Division (now the 
state Office of Inspector General) conducted on-site visits for a sample of 
settings.



Compliance Activities

• 2018-March 17, 2023: State staff conducted virtual and on-site Validation 
visits to assist providers in coming to full compliance with the rule.

• March 14, 2023: Montana received final approval of the STP by CMS.

• September 15, 2023: Montana received approval of the Corrective Action 
Plan (CAP) for a time-limited extension of certain components of the 
Settings Rule.

• March 17, 2023-Present: Maintain compliance and ongoing monitoring.



Montana Corrective Action Plan (CAP)

• CMS acknowledges that certain components of the rule may be impacted by 
the COVID-19 Public Health Emergency, including its exacerbation of the 
workforce shortage and an approved CAP allows for a time-limited extension 
for the following:

• Access to the broader community
• Opportunities for employment
• Option for a private unit and/or choice of a roommate
• Choice of non-disability specific settings



Montana CAP
• Most of the HCBS Settings Rule must be in full compliance and is not covered under the 

CAP. This includes:

• Privacy, dignity, respect, and freedom from coercion and restraint
• Control of personal resources
• A lease or other legally enforceable agreement providing similar protections
• Privacy in their unit, including lockable doors, and freedom to furnish or decorate the 

unit
• Access to food at any time
• Access to visitors at any time
• Physical accessibility
• Person-centered service plan documentation of modifications to relevant regulatory 

criteria



Montana CAP

• Report to CMS on progress of activities, milestones, and timeframes, 
anticipated to be completed by March 2024.

• Amend applicable Administrative Rules of Montana (ARM) to incorporate 
the Settings Rule.

• Identify complete and incomplete Corrective Action Plans.
• Reassessment and revalidation of settings.

• Determine if a setting requires a Provider Corrective Action Plan (PCAP).
• Submit Heightened Scrutiny packets to CMS for settings that are 

presumptively institutional.



Google Platform

• IT solution to streamline settings work across programs
• Currently in an initial design phase

• Provider portal
• State portal
• Citizen portal

• Providers will enter PSAs into the system.
• State staff will review the PSAs and determine next steps as far as 

approving/denying the PSA, conducting a validation visit, and the issuance of 
a PCAP.



Community First Choice (CFC)

• Federal settings regulations apply to all Home and Community 
Based Services including Community First Choice.

• CFC will host a provider call and more information will be 
available at that time.



Resources



CMS On-Site Visit Takeaways
Positive Observations

• CMS has conducted HCBS on-site visits in other states.
• Providers, despite the workforce shortages, are finding ways to implement the rule 

providing people with more opportunities for choice and community engagement.
• In many settings, meals, including alternative options, and snacks were readily available 

and convenient to individuals.
• Settings where people were clearly free to have visitors at any time and were aware of 

this right. This was sometimes seen in policy or lease agreements, but most often 
reported by the staff and verified by the participant.

• Many direct support staff who were caring, committed individuals who understood the 
purpose of the HCBS settings rule and were making a positive difference in peoples’ lives.

• More recently established settings adhered more closely to the settings requirements.



CMS On-Site Visit Takeaways

• Settings do not typically have the current person-centered plan of care for all 
Medicaid HCBS beneficiaries who are served at the setting.

• Individuals do not appear to have participated in the plan development and/or 
have not signed the plan.

• Plans often did not record what was important to people, their preferences or 
their goals.

• There was often no indication in the plans that choice had been offered 
whether it was living location, employment, community engagement, or how 
the person managed their personal resources.



CMS On-Site Visit Takeaways
• Staff and administration were not aware of the HCBS settings requirements.
• CMS has found that providers will reference group activities that take place off-

site as “community” activities even when individuals are not integrated with the 
broader community.

• Community engagement was often described as group trips and activities rather 
than individual opportunities for meaningful engagement in community life.

• In numerous settings the site visit teams found restrictions on visiting hours 
posted on site, included in lease language and/or documented elsewhere in the 
program.

• CMS has found restrictive language in lease or residency agreements that is 
inconsistent with typical lease agreements.



CMS On-Site Visit Takeaways
• In reviewing plans of care and talking to individuals, site visit team members 

found restrictions in practice that did not adhere to the regulatory requirements.
• The restrictions were not supported by a specific assessed need for the 

individual or justified in the individual’s person-centered plan and, therefore, are 
not permissible under the regulations as an individual modification to the 
regulatory criteria.

• Restrictions included not having locks on bedroom or bathroom doors, 
restricted access to the community (e.g., locked building entrance doors with 
no keys or other accommodations afforded to the individual), behavior plans 
requiring individuals to earn activities that are their right or using the loss of 
activities and rights as a negative consequence, and restrictions on visitors, 
smoking, and access to food.



HCBS Settings Rule Resources

• DPHHS HCBS Settings
• Home and Community Based Services (mt.gov)

• 42 CFR §441.301(c) 
• SUBPART - Home and Community-Based Services: Waiver Requirements 

(govregs.com)

• Federal Medicaid HCBS Settings

• Home & Community Based Services Final Regulation | Medicaid

• DEPARTMENT OF HEALTH & HUMAN SERVICES (medicaid.gov)

https://dphhs.mt.gov/hcbs
https://www.govregs.com/regulations/expand/title42_chapterIV-i2_part441_subpartG_section441.301#regulation_1
https://www.govregs.com/regulations/expand/title42_chapterIV-i2_part441_subpartG_section441.301#regulation_1
https://www.medicaid.gov/medicaid/home-community-based-services/guidance/home-community-based-services-final-regulation/index.html
https://www.medicaid.gov/sites/default/files/2019-12/hcbs-setting-fact-sheet.pdf


Questions?
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