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I. 	Purpose: To ensure that Montana Developmental Center (MDC) prevents mistreatment, neglect, and abuse of clients by facility staff, MDC clients, parents, legal guardians, family members, volunteers, staff of other agencies serving the individual, neighbors, etc. 

II. 	Policy: 

A. MDC is a treatment center with established structures to prevent mistreatment, exploitation, neglect, and abuse. These include but are not limited to incident analysis; thorough investigations; staff training and monitoring; and disciplinary measures. These structures ensure that no mistreatment, neglect, and abuse is present or likely to occur, or has occurred without corrective action. 
B. Staff members never use physical, verbal, sexual or psychological abuse or punishment with clients. 
C. Staff members never punish clients by withholding food or hydration that contributes to a nutritionally adequate diet. 
D. MDC does not employ individuals with a conviction or prior employment history of child or client abuse, neglect, or mistreatment. 
E. MDC staff reports all allegations of mistreatment, neglect, abuse, and injuries of unknown source, to either their supervisor, the Human Services Specialist (HSS), or the Superintendent.
F. The supervisor or the HSS report the allegation to the Superintendent.
G. The Superintendent or designee reports to the Department of Justice immediately and other entities as required by state and federal law regardless of who is the person alleged to have caused harm (e.g., facility staff, MDC clients, parents, legal guardians, family members, volunteers, staff of other agencies serving the individual, neighbors, etc.). 
H. If a crime is suspected and a client has suffered serious bodily injury or sexual abuse, MDC reports the allegation within 2 hours to both the Quality Assurance Division and a local law enforcement entity. If a crime is suspected, but there is no serious bodily injury or sexual abuse, MDC makes the report to the same entities within 24 hours. 
I. MDC does not retaliate against employees or clients for reporting mistreatment, neglect, abuse of clients by MDC employees or other clients. 
J. MDC informs its employees of their obligation to report suspicion of crime under this policy. 
K. MDC maintains evidence that all alleged violations are thoroughly investigated and prevents further potential mistreatment, neglect, and abuse while the investigation is in progress. 
L. The results of all investigations are reported to the Superintendent or designated representative and to other entities in accordance with federal and state law 	within five working days of the incident. 
M. MDC takes appropriate corrective action for substantiated allegations. 
N. Whenever any allegation of mistreatment, neglect, or abuse of a serious nature is substantiated, the Superintendent directs the Interdisciplinary Team to convene a meeting, within three working days, and to make recommendations for preventing recurrence of the abuse, neglect, or exploitation. 


III. Definitions: 

A. Abuse means the infliction of physical or mental injury or the deprivation of food, shelter, clothing, or services necessary to maintain the physical or mental health of a client with a developmental disability without lawful authority, whether purposeful or due to carelessness, inattentiveness, or omission by the person causing harm, including facility staff, MDC client, parents, legal guardians, family members, volunteers, staff of other agencies serving the individual, neighbors, etc.  Abuse may be physical, verbal, psychological, or sexual.  Altercations between clients that do not result in physical or mental injury do not constitute abuse. 

a. Physical abuse means any physical motion or action, (e.g., hitting, slapping, punching, kicking, pinching, etc.) by which bodily harm or trauma occurs. It includes use of corporal punishment as well as the use of any restrictive, intrusive procedure to control inappropriate behavior for purposes of punishment. This does not include accidental contact that occurs during daily activities, sports injuries, horseplay, etc.

b. Verbal abuse means any use of oral, written or gestured language by which abuse occurs. This includes pejorative and derogatory terms to describe persons with disabilities. 

c. Psychological abuse means humiliation, harassment, and threats of punishment or deprivation, sexual coercion, or intimidation, whereby individuals suffer psychological harm or trauma. 




B.  Sexual abuse means: 
a. 	An act that constitutes a Sexual Crime under 45-5, Part 5, MCA. This includes sexual   assault, sexual intercourse without consent, indecent exposure, and incest.
b. Any incident where a client is coerced or manipulated to participate in any form of sexual activity for which the client did not give affirmative permission (or gave affirmative permission without the attendant understanding required to give permission) or sexual assault against a client who is unable to defend him/herself.
c. 	Any sexual activity between an employee of the Montana Developmental Center and a person served by the Montana Developmental Center. 

C. Affirmative permission means all of the following are true, at the time of the sexual activity in question:
a. Objective consent: The client gives actual consent, through words or actions, to a specific sexual activity 
b. Capacity to consent: 
	i. The client has sufficient intellectual ability to understand the nature 	of the 	sexual activity to which consent is given and to make an independent 	decision to engage in the activity.  Intellectual capacity is ordinarily 	established by review of relevant clinical records and consultation with 	appropriate clinical providers who are familiar with the effect of any 	intellectual disability on the client’s insight, judgment and cognitive 	processing.
	ii. The client has sufficient psychiatric stability to understand the nature 	of the sexual activity to which consent is given and to make an 	independent 	decision to engage in the activity.  Psychiatric capacity is ordinarily 	established by review of relevant clinical records and consultation with 	appropriate clinical providers who are familiar with the effects of any 	psychiatric symptoms on the client’s insight, judgment, and cognitive 	processing.
c. Consent freely given:  The client’s independent exercise of giving or withholding consent is not overcome by coercion or manipulation from another participant.

D. Sexual Activity means attempted sexual contact, sexual contact, attempted sexual intercourse, sexual intercourse, attempted sexual assault, sexual assault, indecent exposure, attempted incest, incest. Does not include kissing, inappropriate touch that is not sexual in nature, or activity that is purely verbal. 
 
E. Sexual contact means touching of the sexual or other intimate parts of the person of another, directly or through clothing, in order to knowingly or purposely: 
a. cause bodily injury to or humiliate, harass, or degrade another; or 
b. arouse or gratify the sexual response or desire of either party.

F. Sexual intercourse means penetration of the vulva, anus, or mouth of one person by the penis of another person, penetration of the vulva or anus of one person by a body member of another person, or penetration of the vulva or anus of one person by a foreign instrument or object manipulated by another person to knowingly or purposely: 
i. cause bodily injury or humiliate, harass, or degrade; or 
ii. arouse or gratify the sexual response or desire of either party. 
b. For purposes of this definition, any penetration, however slight, is sufficient.

G. Crime is defined by federal, state, county or municipal law. 

H. Exploitation means wrongful control, diversion, or attempt to control or divert the ownership, use, benefit, or possession of or interest in the person's money, assets, or property. 

I. Law Enforcement means Boulder Police Department. 

J. Mistreatment means behavior or facility practices that result in any type of individual exploitation such as financial, sexual, or criminal.

K. Neglect is the failure to provide food, shelter, clothing, or services necessary to avoid physical or psychological harm.

L. Serious means the incident places any person at risk of serious bodily injury or serious psychological injury, requires immediate intervention by medical personnel, and/or police intervention. 

M. Serious bodily injury is an injury involving extreme pain, substantial risk of death, protracted loss or bodily impairment, or intervention such as surgery, hospitalization, or physical rehabilitation. 

N. Serious psychological injury means an identifiable and substantial impairment of a person's emotional, intellectual, and/or psychological functioning or well-being. 

O. Substantiated means: 
a. MDC has concluded after review of the Department of Justice investigative findings that a client has been the subject of abuse, neglect, or mistreatment; or 
b. The Quality Assurance Division of the Montana Department of Public Health and Human Services, the Montana Mental Disabilities Board of Visitors, the Center for Medicare/Medicaid Services and its contractors, the Adult Protective Services Division of the Montana Department of Public Health and Human Services, or an administrative or judicial tribunal has entered a determination that a resident has been the subject of abuse or neglect. 

P.  Suspicious Injury of unknown source means: 
     a. client cannot tell what happened; and 
     b. staff cannot tell what happened; and 
     c. the nature of the injury suggests it may be the result of abuse or neglect based on: 
i. the extent of the injury, or 
ii. the location of the injury (e.g., the injury is located in an area not generally vulnerable to trauma), or 
iii. the number of injuries observed at one particular point in time, or 
iv. the number of injuries over time. 

IV. 	Responsibility for review: Superintendent

V. 	References: 
A. Code of Federal Regulations 483.420(c) 
B. Appendix J: Guidance to Surveyors W149-W157 
C. Administrative Rules of Montana 37.106.2118 
D. 52-3-812, Montana Code Annotated 
E. 53-20-163, Montana Code Annotated 
F. Travis D. Settlement Agreement B.4.2.3 
G. Reporting Reasonable Suspicion of a Crime in a Long-Term Care Facility (LTC): Section 1150B of the Social Security Act (PPACA Sec. 6703 (b)(3) 
H. MCA 45 2 101

VII. 	Procedures: 2-D-1, 2-D-2, 2-D-3, 2-D-4
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