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. PURPOSE: To provide guidance for obtaining a guardianship when a physician has
determined a patient needs assistance making informed decisions about their health and

safety.

1. POLICY: Individuals who are determined by a physician to be an incapacitated person
will have a petition filed with the court requesting the appointment of a guardian.

I11.  DEFINITIONS:

A

B.

Physician: A doctoral level, licensed medical care provider.

Guardian: A person who has been given decision making authority for an
incapacitated person pursuant to testamentary or court appointment.

Full Guardian: A guardian who possesses all the legal duties and powers
enumerated in §72-5-321 MCA.

Limited Guardianship: A guardian who possesses fewer than all of the legal
duties and powers of a full guardian and whose rights, powers, and duties have
been specifically enumerated by the court.

Incapacitated Person: Any person who is impaired by reason of mental illness,
mental deficiency, physical illness or disability, chronic use of drugs, chronic
intoxication or other cause to the extent that they lack sufficient understanding or
capacity to make or communicate responsible decisions concerning themselves or
which cause impairment in the person's judgment to the degree that they are
incapable of making a rational decision with respect to their need for treatment.

Guardianship Coordinator: The Admissions Program Manager or designee is
responsible for supervising the guardianship procedure at MSH.

IV. RESPONSIBILITIES:

A

MSH Physicians: Assess patients at Montana State Hospital (MSH) regarding
their capacity to make responsible decisions to promote and protect their
wellbeing; write reports justifying guardianship; and testify in guardianship
proceedings.

MSH Social Workers — Serve as a visitor in guardianship proceeding; write and
file visitors report (original goes to court with copies to AMDD attorney and the



board of visitors). Social worker is required to follow state statute §72-5-313 and
72-5-315 MCA.

C. Admissions Program Manager or designee —Supervise the guardianship program
at MSH by filing petitions for guardianships as requested and working with the
Addictive and Mental Disorders Division (AMDD) Legal Unit of the Department
of Public Health and Human Services (DPHHS) to ensure legal requirements are
met.

V. PROCEDURE:
A Initiation of Procedure for Emergency Temporary Guardianship:

1. The physician will determine if the patient is incapacitated and lacks the
ability to give informed consent for health care.

2. If it is determined that an emergency situation exists, the physician will
prepare a report for the court which will include the following:

Patient's name, hospital number, unit.

Reason guardianship is being sought.

Brief mental status examination.

The nature and degree of the alleged incompetency.
Specific areas of protection and assistance requested.
Type of guardianship requested (emergency, limited, full).
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The physician's report must state facts that clearly demonstrate an
emergency situation exists and that immediate action is required. The
report will be forwarded to the Admissions Program Manager who will
complete the Guardianship Information Sheet and forward it to the AMDD
Legal unit.

3. The patient’s social worker will contact persons in order of priority to
determine who will serve as guardian. First priority must be given to the
person or entity requested by the patient. Persons having next priority for
appointment as guardian are as follows:

Spouse of incapacitated person.

Adult child of incapacitated person.

Parent of incapacitated person.

A relative who has an interest in the welfare of the incapacitated

person.

e. A friend who has demonstrated a sincere, long-standing interest in the
incapacitated person.

f. A private association or nonprofit corporation with a guardianship
program.

g. A participant in the MSH Volunteer Guardian Program.

h. Director of Addictive & Mental Disorders Division, Department of

Public Health & Human Services or designee.
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The social worker will forward information to the Admissions Program
Manager containing the name, address, and telephone number of the
person who is willing to accept appointment as guardian. Also included in
the information will be the names and addresses of spouse, adult children,
and parents.

Initiation of procedure for Permanent Guardianship:

1.

If a guardianship is determined to be necessary, but an emergency
situation does not exist, the procedure shall be the same as for an
Emergency Temporary Guardianship, except that the physician's report
will not be provided to the Admissions Program Manager until notice of
appointment as examining physician is received from the court and there
will be a court hearing. At the time the physician is appointed to examine
the patient the scheduled hearing date will also be provided to the
physician.

The petition for guardianship:

1.

The AMDD Legal Unit will prepare and file the petition for appointment
of a guardian of the alleged incapacitated patient. The petition will provide
the court with all information necessary to determine the issue of
competency. The following legal documents must accompany the petition.

Order appointing a physician.

Order appointing an attorney for the alleged incapacitated person.
Order appointing a Visitor.

Order fixing time and place of hearing.

The physician's report (only for emergency guardianships).
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The petition must be signed by the petitioner (Admissions Program
Manager) and notarized. A copy of the petition must be sent by mail or
hand-delivered to the alleged incapacitated person and the attorney for the
person and to the clerk of court.

The Admissions Program Manager will locate a Visitor which is typically
the social worker assigned to serve the patient

If the guardianship is an emergency guardianship, the AMDD Legal Unit
will make arrangements to have the petition and report brought before the
district court judge in order that an immediate decision regarding the
temporary guardianship can be made. This action will occur as soon as
possible after the petition and the physician's report are completed. This
may occur by facsimile with the original petition mailed.

The petition for guardianship will be faxed and/or mailed to the AMDD
Legal Unit of DPHHS.

Hearings in the Case of a Petition for Permanent Guardianship:



1. The court order fixing time and place for a non-emergency guardianship
hearing will be filled out by the AMDD Legal Unit of DPHHS and sent to
District Court for filing.

2. The examining physician and Visitor appointed by the court will be
notified by the Admissions Program Manager of their appointments and
the date of the hearing at least five days prior to the hearing. Upon
notification, each will complete and submit an evaluation report to the
Admissions Program Manager for forwarding to the AMDD Legal Unit
and filing in district court.

E. Post-Hearing Notifications in the Case of a Petition for Permanent Guardianship:

1. The Admissions Program Manager will send the signed and certified court
order appointing a guardian to the patient's medical record. Copies of the
court order will be sent to the attorney for the incapacitated person, and to
the AMDD Legal Unit of DPHHS.. The appointed guardian will also
receive a copy. Letters of Guardianship will be issued to the appointed
guardian for signature and filing with the court.

VI. REFERENCES: Title 72, Chapter 5, Parts 1-3, MCA

VIlI. COLLABORATED WITH: Clinical Services Director; Legal Unit of the Addictive and
Mental Disorders Division, Medical Director, Social Workers, Admissions Program
Manager, and the Social Work Program Manager.

VIIl. RESCISSIONS: TX-07, Guardianship dated January 20, 2012; TX-07 Guardianship
dated May 2, 2008; TX-07, Guardianship dated June 6, 2003; TX-07, Guardianship
dated February 14, 2000; TX-06-96-R - Guardianship dated October 8, 1996.

IX. DISTRIBUTION: All hospital policy manuals.

X. ANNUAL REVIEW AND AUTHORIZATION: This policy is subject to annual
review and authorization for use by either the Administrator or the Medical Director with
written documentation of the review per ARM § 37-106-330.

XI.  FOLLOW-UP RESPONSIBILITY: Clinical Services Director

XIl.  ATTACHMENTS: For internal use only.

Attachment A — Guardianship Information Sheet
Signatures:
John W. Glueckert Thomas Gray, MD

Hospital Administrator Medical Director
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