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Montana’s statewide system includes the following written procedures for the
timely administrative resolution of complaints through mediation, Montana’s
state complaint procedures, and due process hearing procedures. Montana’s
Developmental Disabilities Program (DDP) allows parents and early intervention
agenciestoresolve informal complaints atthe local level, however, the early
intervention agency must (1) review with the parents all dispute resolution
optionstheycanexerciseand (2) reviewwiththe parentsthattheycanchoose
another dispute resolution option at any time.

Individual Child Complaint Procedures

Informal Complaint: A parent may express a concern or submit a written
complaint to a Family Support Specialist, to the early intervention provider
supervisor oradministrator or to MontanaMilestones/Part CEarly Intervention
Program Coordinator. Informal complaint procedures allow the parties to explore
optionsandsolutionsinaninformalway thatis mostcomfortable for the parents,
surrogate parentsorlegal guardiansandthe early interventionprovider. Ifan
agreement is not readily achieved, families are informed of all procedural
safeguards and dispute resolution options for resolution.

Mediation

Montana’s DDP makes available to parties to disputes involving any matter the
opportunity for mediation meeting the requirements in §303.431.

Montana’s State Complaint Procedures

Montana’'s DDP adopted written State complaint procedures as follows to resolve
any State complaints filed by any party regarding any violation of this part
meeting the requirements in 8303.432 through §303.434.

Due Process Hearing Procedures
Montana’s DDP established written due process hearing procedures to resolve

complaintswithrespecttoaparticularchildregardingany matteridentifiedin
8303.421(a), by adopting the Part C due process hearing procedures under
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section 639 of the Act that:

e Meetthe requirementsin 8§303.435 through 8303.438; and
e Provide a means of filing a due process complaint regarding any matter
listed in8303.421(a).

Status of a child during the pendency of a due process complaint

During the pendency of any proceeding involving a due process complaint, unless
the DDPandparentsofaninfantortoddler with adisability otherwise agree, the
child mustcontinuetoreceive the appropriate early interventionservicesinthe
setting identified in the IFSP consented to by the parents.

If the due process complaint involves an application for initial services under Part
C of the Act, the child must receive those services not in dispute.

(Approved by Office of Management and Budget under control number 1820-
0678 and 1820-NEW)

(Authority: 20U.S.C. 1415(e), 1415(f)(1)(A), 1415(f)(3)(A)-(D), 1439)

Mediation (8303.431)

Montana’s DDP ensures procedures are established andimplemented to allow
parties to disputesinvolving any matter, including matters arising prior to the
filing of a due process complaint, to resolve disputes through a mediation process
at anytime.

The procedures must meet the following requirements:

(1) The procedures ensure the mediation process:
e Isvoluntary on the part of the parties;
e Isnotusedtodenyordelayaparent'srighttoadue processhearing,or
to deny any other rights afforded under Part C of the Act; and
¢ Isconductedbyaqualifiedandimpartialmediatorwhoistrainedin
effective mediationtechniques.

(2)  Qualified mediators:
e TheStatemustmaintainalistofindividualswhoare qualified mediators
and knowledgeableinlaws andregulationsrelating to the provision of

MT Milestones Part C Dispute Resolution Handbook 2013 Page 3



early interventionservices.
e TheDDPmustselectmediatorsonarandom, rotational,orother
impartial basis.

(3) Montana’sDDPwillbearthe costofthe mediation process, includingthe
costs of meetings.

(4) Eachsessioninthe mediation process mustbe scheduledinatimely
mannerand mustbe heldinalocationconvenientto the partiesto the
dispute.

(5)  Ifthe parties resolve a dispute through the mediation process, the parties
must execute a legally binding agreement setting forth the resolution and
that:

e States all discussions occurring during the mediation process will remain
confidentialand may notbe used as evidence inany subsequentdue
process hearing or civil proceeding; and

¢ Issignedbyboththe parentandarepresentative ofthe DDPwhohas
the authority to bind such agency.

(6)  Awritten, signed mediation agreement is enforceable in any State court of
competent jurisdiction or in a district court of the United States.

(7)  Discussionsoccurringduring the mediation process mustbe confidential
andmaynotbeusedasevidenceinanysubsequentdueprocesshearingor
civil proceeding of any Federal court or State court of a State receiving
assistance under this part.

Impartiality of mediator:

(1)  Anindividual who serves as a mediator under this part:

e Maynotbeanemployeeofthe DDPoranEIS providerinvolvedinthe
provisionofearlyinterventionservicesorotherservicestothe child;
and

e Mustnothaveapersonalorprofessionalinterestconflictingwiththe
person’s objectivity.
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(2)

Apersonwho otherwise qualifiesas amediatoris notanemployee ofa
DDPoranearlyinterventionprovidersolely because he orsheispaid by
the agency or provider to serve as a mediator.

Meeting to encourage mediation:

Montana’s DDP established procedures to offer to parentsand EISagencies
choosing notto use the mediation process, anopportunitytomeet, atatimeand
location convenient to the parents, with a disinterested party:

€

2

Who is under contract with an appropriate alternative dispute resolution
entity, oraparenttrainingandinformationcenter,orcommunity parent
resource centerinthe State established undersection6710or 672 ofthe
Act; and

Whowouldexplainthe benefits of,andencourage the use of, the
mediation process to the parents.

(Approved by Office of Management and Budget under control number 1820-

NEW)

(Authority: 20 U.S.C. 1415(e), 1439(a)(8))

State Complaint Procedures (8303.432)

Montana’s DDP established written policies and procedures for:

€

(2)

Resolving any complaint, including a complaint filed by an organization or
individual from another State, meeting the requirements §303.4340, by
providing for the filing of a complaint with the DDP; and

Widely disseminating to parents and other interested individuals, including
parenttrainingandinformationcenters, Protectionand Advocacy (P&A)
agencies, and other appropriate entities, under 8303.432 through
8303.434.
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Remedies for denial of appropriate services:

Inresolvingacomplaintinwhichthe DDPfoundafailure toprovide appropriate
services, the DDP, pursuanttoitsgeneralsupervisory authority underPartCof
the Act, will address:

(1)  Thefailuretoprovideappropriateservices,includingcorrectiveactions
appropriate toaddressthe needsoftheinfantortoddler with adisability
who is the subject of the complaint and the infant’s or toddler’s family
(suchascompensatory services or monetary reimbursement); and

(2)  Appropriatefutureprovisionofservicesforallinfantsandtoddlerswith
disabilities and their families.

(Approved by Office of Management and Budget under control number 1820-
NEW)

(Authority: 20 U.S.C. 1439(a)(1))
Minimum State complaint procedures (8303.433)

Montana’sDDPestablished complaintprocedureswithatimelimitof60days
after a complaint is filed under 8303.434 to:

(1)  Carry out an independent on-site investigation, if the DDP determines an
Investigation isnecessary;

(2)  Provides the complainant opportunity to submit additional information,
either orally or in writing, about the allegations in the complaint;

(3)  Provide the DDP, public agency, or EIS provider with an opportunity to
respond to the complaint, including, at a minimum:
e Atthediscretionof the DDP, a proposal to resolve the complaint; and
e Anopportunityforaparentwhohasfiledacomplaintandthe DDP,
publicagency, orEISprovidertovoluntarilyengage inmediation,
consistent with 8303.430(b) and 8303.431;

(4)  Review all relevant information and make an independent determination as
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()

to whether the DDP, public agency, or EIS provider is violating a
requirement of Part C of the Act or of this part; and

Issue a written decision to the complainant addressing each allegationin
the complaint and contains:

¢ Findings of fact and conclusions; and

e The reasons for the DDP's final decision.

Time extension; final decision; implementation:

The DDP's procedures also will:

€

(2)

Permit an extension of the time limit if:

e Exceptional circumstances exist with respect to a particular complaint;
or

e The parent (or individual or organization) and, if mediation is available
to the individual or organization under State procedures, and the DDP,
publicagency or EIS providerinvolved agree to extend the time to
engage in mediation; and

Include procedures for effective implementation of the DDP's final decision,
If needed, including:

e Technical assistance activities;

e Negotiations; and

e Corrective actions to achieve compliance.

Complaints filed under this section and due process hearings 8303.430(d):

€

2

Ifawritten complaintisreceived andisalso the subjectofadue process
hearing under 8303.430(d), or contains multiple issues ofwhichone or
more are part of that hearing, the State must set aside any part of the
complaint being addressed in the due process hearing until the conclusion
ofthe hearing. However, anyissue inthe complaintnotapartofthe due
process hearing must be resolved using the time limitand procedures
described.

Ifanissueisraisedinacomplaint filed under this section has previously
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(3)

been decided in a due process hearing involving the same parties:
e The due process hearing decision is binding on that issue; and
e The DDP mustinform the complainant to that effect.

Acomplaintalleging DDP, publicagency, or EIS provider's failure to
implement a due process hearing decision must be resolved by the DDP.
(ApprovedbyOfficeofManagementandBudgetundercontrolnumber
1820-NEW)

(Authority: 20 U.S.C. 1439(a)(1))

Filing a complaint (8303.434)

An organization or individual may file a signed written complaint.

The complaint must include:

€

2
(3)
(4)

A statement the DDP, public agency, or EIS provider has violated a
requirement of Part C of the Act;

The facts on which the statement is based;
The signature and contact information for the complainant; and

If alleging violations with respect to a specific child:
e The name and address of the residence of the child;
e The name of the EIS provider serving the child;
e Adescriptionofthe nature of the problemofthe child, including facts
relating to the problem; and
e Aproposedresolutionoftheproblemtothe extentknownandavailable
to the party at the time the complaint is filed.

The complaintmustallegeaviolationoccurred notmore thanoneyear priorto
the date that the complaint is received in accordance 8303.432.

The partyfiling the complaintmust forward acopy of the complaintto the public
agency or EIS provider serving the child at the same time the party files the
complaint with the DDP.
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(Approved by Office of Management and Budget under control number 1820-
NEW)
(Authority: 20 U.S.C. 1439(a)(1))

StatePartCDueProcessHearingProceduresunderSection 639oftheAct

Montanachosetoadoptthe PartCdue processproceduresunder Section639 of
the Act and consistent with §303.435 through 303.438.

Appointment of an impartial due process hearing officer (8303.435)

Qualifications and duties:

Wheneveradue processcomplaintisreceivedunder8303.430(d),adue process
hearing officer must be appointed to implement the complaint resolution process
In this subpart. The person must:

(1) Haveknowledgeaboutthe provisionsofthispartandthe needsof,and
early intervention services available for, infants and toddlers with
disabilities and their families; and

(2)  Perform the following duties:
e Listentothepresentationofrelevantviewpointsaboutthedueprocess
complaint.
e Examine all information relevant to the issues.
e Seekto reach atimely resolution of the due process complaint.
e Provide arecord of the proceedings, including awritten decision.

Definition of impartial:

(1)  Impartial means the due process hearing officer appointed to implement
the due process hearing under this part:
¢ IsnotanemployeeoftheDDPoranEISproviderinvolvedinthe
provisionofearlyinterventionservicesorcare ofthe child; and
e Doesnothaveapersonalorprofessionalinterestconflictingwithhisor
her objectivity in implementing the process.
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(2) Apersonwhootherwisequalifiesisnotanemployeeofanagencysolely
becausethe personispaidbythe agencytoimplementthe dueprocess
hearing procedures or mediation procedures under this part.

(Authority: 20 U.S.C. 1439(a)(1))
Parental rights in due process hearing proceedings (8303.436)

The DDPwillensure the parentsofachildreferred to Part Care afforded the
rights in the due process hearing carried out under §303.430(d).

Rights:
Any parent involved in a due process hearing has the right to:

(1) Beaccompaniedandadvised by counseland byindividuals with special
knowledge or training with respect to early intervention services for infants
and toddlers with disabilities;

(2)  Presentevidence and confront, cross-examine, and compel the attendance
of witnesses;

(3)  Prohibittheintroductionofanyevidenceatthe hearingthathasnotbeen
disclosed to the parent at least five days before the hearing;

(4)  Obtainawrittenorelectronicverbatimtranscriptionofthe hearingatno
cost to the parent; and

(5) Receiveawrittencopy of the findings of factand decisionsatno costto the
parent.

(Authority: 20 U.S.C. 1439(a))
Convenience of hearings and timelines (8303.437)

Anydueprocess hearing conducted mustbe carriedoutatatime andplace
reasonably convenient to the parents.
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The DDP mustensure, notlaterthan 30 days after thereceiptofaparent'sdue

process complaint, the due process hearing required is completed and a written
decision mailed to each of the parties.

Ahearingofficer may grantspecificextensionsoftime beyondthe periodsetout
at the request of either party.

(Authority: 20 U.S.C. 1439(a)(1))

Civil action (§303.438)

Any party aggrieved by the findings and decision issued pursuant to a due process
complaint has the right to bring a civil action in State or Federal court under
section 639(a)(1) of the Act.

(Authority: 20 U.S.C. 1439(a)(1))

Contact Information:

Wendy Studt, Montana Milestones Part C Early Intervention Program Coordinator
Montana DPHHS, Developmental Disabilities Program

P OBox 4210, 111 North Sanders Street

Helena, MT 59601-4210

(406) 4445657

wstudt@mt.gov
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