
Guardianships 
101



Agenda



Introduction to 
Guardianship 

Law



Guardians of 
Incapacitated 

Persons

MCA Title 72, Chapter 5 

Part 3 

T ITLE 72. ESTATES, TRUSTS, AND FIDUC IARY RELATIONSHIPS 

CHAPTER 5. UPC 

Montana Code Annotated 2023 

-- PERSONS UNDER DISABILITY GUARDIANSHIP AND CONSERVATORSH IP 

Part 3. Guardians of !Incapacitated Persons 
72-5-301 Consent to jurisdiction by aooeptance of appointment 
72-5-302 Testamentary appointment of guardian for incapacitated person -- when effective - priolities 

72-5--303 Recognition of appointment of guard ian by foreign wil l 
72-5-304 Objection by alleged incapacitated person to testamentary appointment 
72-5--305 [)efinitions 

72-5-306 Purpose and, bas is for guardiansihip 

72-5--307 through 72-5-31 o reserved 
72-5-311 Venue for proceed,i n gs for court ap poin tmen t of guardian 

72-5--312 Who may be guardian -- pniorit ies 
72-5-313 Visitor in guardianship proceedings defined 

72-5-314 Notices in guardianship proceedings 
72-5--315 Procedure for court appointment of guardian -- hearing -- examinat1ion -- interview - procedural rights 
72-5-316 Findings -- order of appointment 

72-5--317 Temporary guardians 
72-5-318 Requestfor notice -- interested person 

72-5--319 Contents of petit ion for appointment of guardian 
72-5-320 Purposes for establishment of limited guardianship 
72-5-321 Powers and dLJJties of guard,ian of incapacitated person 

72-5--322 Petit ion of guardian for treatment of ward 
72-5-323 Repealed 
72-5--324 Termination of appointment - how effected -- certain liabilities and obligations not affected 
72-5-325 Petit ion for removal or resignation of guardian -- termination of incapacity - appointment of successor guardian 



Defining Capacity: MCA Section 53-21-1302 
(2017)

There is only one mention of 
capacity in the Montana Code 
Annotated and it is in 53-21-

1302 which is a definition statute 
and it only relates to the capacity 

in the context of health care 
decisions.

MCA Section 53-21-1302 (2) 
Capacity is the ability of a person 

to understand the significant 
benefits and risks and 

alternatives to proposed health 
care and to make and 

communicate a health care 
decision.



How a Guardianship is Established

•

•



Temporary Guardianship 







The Difference Between Guardianship and Conservatorships

•

•

•



Alternatives to 
Guardianship



Power of Attorneys

•



Uniform Power of Attorney Act 

•

•

•



Different Types of POAs

Medical/Health 
Care Financial Mental Health

General Special/Specific



The Difference Between Powers of Attorney and 
Guardianships

With a Power of Attorney the 
person giving permission doesn’t 

lose any rights, they continue to be 
able to manage their affairs until 
and if they are unable to do so. 

They retain the right to revoke the 
agent’s authority at any time

With a Guardianship, a court action 
is necessary and if successful the 

individual is deemed incompetent 
and loses certain legal rights to 

manage their affairs. They can not 
get these rights back unless the 

court determines that they are no 
longer incompetent.



Supported Decision 
Making 

https://supporteddecisionmaking.org/resource_library/

sdm-model-agreements/

https://supporteddecisionmaking.org/resource_library/sdm-model-agreements/
https://supporteddecisionmaking.org/resource_library/sdm-model-agreements/


Guardian Overreach 



When You Are Told Someone Has a POA or a Guardianship 
Over Someone Else

•

•

•

•



Terminating A Guardianship 

•
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